QOFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN )

GERALD C. MANN
ATTORNEY GENERAL

Eoa, I'rezk D, Jear

Assistant Sseurities Commiasioner
Ssorstary of 3tete

Austin, Texas

Dear Sir:

Opinion Ho. O-1814

Re: Is the Century Life oe \Company
authorized, under lawe of Yexas,
%o isaue "surplus ger te bundsg*
with the .nrma and eonditiond as wet
out hereina

Your lettac of recan - eduasting the opine-

ion of this <epartaent tglo

The Cantury 3 :
shoe goryorution g¢fAzegdd in theg bur ness ofsslling life
insurance in Texes uaderand dy wirtys of the provlaloni
of Chapter 8, Revimed Oy
1925, as axzen Lo istue and sell to the
p“bllo "surpl 48" ecntaining the fol-

%
JMFARCE CCLi ANY, bhl suvm of
Poll arl (8

and Sthe Cogyp raredy agrees to pay’ Interelt
orecn at kthe rate of five »er cent per annum
m -,

cldér hboreof froax date untll this ocerti-

“Tr.is oertifigate, together with sizilar
gortificetes, shall be retired in the crdier ia~
sued out of surplus of the Coupany in excess of
££80,000, and/or froa the ;rocosds of certsin
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Chapter 3 lasursnce Cor:orstions to borrow moneyj neither
is there any statutory prohibition egainst the exsercise
such cower, Thare i{s, of course, no statutory su-
Lorization for the issuance of theae pr..osad gurnlus

of

endowsent socupons ocatalined ia poliocies issued
by the Co paay snd assigned for that purjpose,

"In acoordance with unanismous resclutlion of
the stoakholders of the Century lLife lansurance
Cosmpeny, it is agreed that no dividends shall
be deslared or ;uld on the eapital stogk of the
Oompany uantil the prineipsl of t:is certifioate
and all interest due under it skall kave bteen
retired and jaid in full, and in event the Com-
pany shculd be liquidated the odligatiomunder
this oertifiocate shall be pricr, and superior
elaim to that of the stookholders,

*In acoordance with the laws of the State of
Texas the sanount of tihle agertifioste together
with the interest thereon stall be payeble only
out of the surplus of the Company after rrovid-
ing for all the resorves «nd other liabilities
cf the Conpany.

*This ocertificate 1a transferable oniy on
the books of the Coupany 4n person or by duly
authorized attorney upon its aurrender properly
endorsed.

"IN FITNZIS3 WEEAZOF, the Century iife lasur-
anpe Comrany has csused this ocertificats to bde
signed by its duly autrorized offlocers and its
gorporate seal to be hereunte affixed this
day of s Ae Ds 19___-

3eorstary Trealdont."

she:e is no expreas statutcry authority for

ca-tifiocate bonds,

It i3 concoded, e# a genors)l ;rozosition, that
private gorporations nay, without exprecs statutory su-
tlority, torr:w noney wren necessary in the legitimate
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scurse of the earporate business. Tris rule would, 1t
soom8, likewise apply to an insurance corporation sush
a® the Century Life Insursnce Coxjany.

We, thsrefore, c¢oncede, for the ,urposes of this
opisnion, thet the Century Life Insurance Conjany bss the
porier to dorrow money wben necessary in the legitimate
goursese of iis dusiness, ocnfining ourselves only to the
question as to whether the proposed sale of sush surplus
gortificate bonds would be a 1:§1timatn. lawful snd au-
thorized exerolase of tuie general implied powar to bBorrow
moneyY. On this question, there are no precedents in
Texas,

Tre plan of 1ssuing and selling to the rudliae
auch suralus oortifioate donds dy the Century Life In-
surance Coxpany, wrereby 1t may ralse =money, eloarly is
not the sxployment of the =uzual and conrxercial mothod
of borrowing money. TLe transaetion will not embrace
an unequivoonl obiigation t3 return the ;riperty dorrcw~
ed at regulsr intsrvslas, or at a steted tize; nor dces
it exbracs a statod, or regular, or certain time for the
paynent of interest. It embraces only an odligation to
repay the sums Advanced out of the surplus ¢f tLe cos-
pany in excess of §L50,000. "and/or from the proceeds
of gertain ondowsment goupons eortained in rolicles is3-
sued %y the company and assigned for thet puryose®, with
the interest thereon payable only out cf the surplus of
the oospany. There is no jower in the helders of such
instrunsnts to exaet payment, sither <f :rineipel and
interest, at any statod time, or at any tius, for that
matter, The cortificateSvest: in the owner a greater in- -
tersst in the carital or pruperty of the eospany, in
oase of liculdction, than the stookholder themselves
possess; and the certifliostoes further deglars the repay-
asnt of the priscipel thereof wxith interast, whon ané
1f ever dore, ¢to be superior to ths right of the atook-
holdere to dividondl. Purtbherzcre, in the contreot of
subsoription for sueh gertifiecstes, therse a-peurs thla
provision:

"0o copleatlon of t {8 subscri;tiocn itis also
agreed that there sha:l be delivered to me with-
out Zurther cost shares >f the oapital st ok
of the Century _Ife In:urance Comyany, fully
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14 end non-agssessadle, which said stoek has
oon denosited with the gomjany for this pur-
pose."

It is elsar Ybeyoud any questicn that the trans-
actiong ecutempleted by the Century Life Insurance Cone-
pany ia the ssles of these surplus certificate bonds
are not "loans" and the eo-_pany is not "Vorrowing™ as
these teras eonnote in their ordinary coameroial and
legel sense. In Just what relation to the oompany the
certificate holder would stand, in a lezal senss, wheth-
er as a preferred stockholder, or as an annuity owner,
or séonething elae, is imnatorinl; suffice for this opine
ion, there will certainly not be erected the usual
dedtor-oreditor, dborrowsr-lander, rslation whioh is
xnown and i{ilustrated in ordinary cosmereial transaotions
whtearein monay is loaned and bvorrowad,

It is our cocsidsred opinion that the prinoiples
aanounoed by Ur. Justlioes XoKeanan and Butler in the
ease of Tayjlor vs, rLiladel;kis and Roeadlng Rsiiway Cor-
peny, et al, and MoCelncnt vs, Prilladeli ila and Readirg
Raliway Cozpany, st s)l, 7 Red. Rep. 388, correctly state
the law applicable to the matter under ecasiderstion in
this opiaion. '

At pp 390 and 391 in the above cace, ¥r, Justice
HeKennan says:!

vJhatever power the defendant hes In the prea-
ises ocan only be found in its gezeral authority
to borrow ooney. KRelther in the oberter of the
deferdant, nor in the sroclal aot which aut:or-
izes §% to sell bends, whiloh it =ay issus bdelow
par, is anything conteined to legailize the oon~-
tested proposition, unless it oan Te put on the
footing of a loan. Eas it tnhen this oharasotex?
I think piaizly not., It doces not propose to
ereate the relation of dedtor snd oreditar bde~
twoan the dafendant and the sutsoribsrs. The
nozey obtained dy the defendant could rnet be re-
garded as borrowed, deocsuse that im;lies re-iz-
bursezent, snd it 1s not deasndable by the sub-
scribars or reyable by the defendsnt. It has
rot the essentiasl and distisgulshing quallities
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of a lean, It contemplates s stipulation that
the sudscriders, in consideration of the suxs
paidenot lent-by them, shall be entitlied to re-
oeive, in a remote and unsertein gontingenoy, a
portion of the defendant's eernings, to be meas-
ured by a certain rste per cent, upon three times
the sums paid by them, ané aftor that shall per-
tieipate with the eommom sharelolders in the 4i~
vision of the residuary earanings. By what ailow-
adle definition of a loan or bdorrowing such a
trangaction gan be embrasced 1 am at a loss to g¢on~-
ceive, Hor will the fast that it is to be evi-
denced by the sealed writing of the defsndant
change its inherent sharacter and dring it with-
in the range of a power to wiieb it is not other-
wise referadle,

*In one respect, and in one only, does the
plam proposed res@mble a loan, and thet is in the
result to de attained. They are doth sxpedlients
for nisin; ncnor. p_;_ Lhe ag}___g of sacomplish-

Tesult %h* o _ag jower
h co o @ 10 t _gg no
.mmm_so anct be avall-
. t utho or -
1n doe o: an%fi 5_:%
en E > %L h
1o the Z=ay be, ¢ e '

At pp 392 and 393, in conourring,dr., Juatice
Butler esays:

*Trat the defendants have ower to horrow
aoney 18 not guestiocned, and oould not be, TLe
plalintiffs sssert, however, that tiis 1s not e
proposition to borro' money, dut a schene to sell
stook, The defendants ¢ aim thet it 18 striotly
a proposition to bdorrow - coneeding that, if it
is not, dut vlrtually {s to sell stcek, they have
ne lawful authcrity to earry it out. Thus a vital
is:zge of law 1- gherply defived and presented,

It is cne that neither requires nor adnmits of ex-
terded Alscussion, Bvery adw:lissible definiticn
of the tera borrow or loan, as aprlied to acney
ard commsrelsl transactions, emdbraces an obliga-
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tion to rsturn the »roperty bdborrcwed, A loaz

of monsy 1s universally understood to dbe the
delivery of a ocertain sum to essother, on 9one-
traet for its return, generally with intorest,
ae ocompensation for Kts detention und use, To
¢all the payment of money $0 anolher, who is

t0 redelive and pormanently retain i% as hias own,
in consideration for an annual benefis or profig,
& loan, would scemt t© be & plein misuse of lan-
guage.

*There is zo such thing kaown to soaumarce
or transections in money as an irredeenadle loan
in the senge here involved. Oovernuents Lave
{ssued obligatioss without provision or stipula-
tion for repaymant of the principal borrowed}
but sugh obligations are redevmable at pleasure,
Ruaning, however, for an indefinite time, with
no pover iun the hclder to exset payment, the
have ccne to bPe regerded as irrsdeemadle &z
investment in them is, therefore, trectei and
desorided, not ss & loan, dut aa thc purshase of

an asnulty or stock. Aa_-

batraet ocns o a
gsgi %o rov

erend ni &_ or ; o :
3?‘ ne fhogl of torrow

the d"zina ene §§ - Y un Jorstc

¥y tre eovmun ffy. rs e( in oommerciel
transaetions. Applying tbli test to the propos-
ition here under eorsiderstion, it decorss plain

that the trarsasotion oo teaplated is not a loan,
« « » * (Undersscring curs)

Further, froc the note to the adove oasé. st p.
we quote:

" « » & In the oase of Kent v, Quickellver
¥in. Co. 76 X.Y. 139, tle goz;any baeing in nesad
of funds, the stockholders adopted a bdy-law pro-
widing trat stogkkoldors who should surrender
Hdix oertiricatss and ey five dollars on easeh
a¥ate of atook should de entitled %8¢ the same
nunbey of shares or prot arred st ?k wnioh
arculd da gnt.’j.‘ﬁ to 7 Tar cont édl‘.“. to de
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pald cut of the profites of ths eociany, any sur-
plus thereafter to be divided pro rata smong
gormon and ;refearred stoekholders., The court
beld tlhat it 414 not fall within the powerto._.
dorrow noney, and was ultrs vires. JFolger, J.,
says: 'It was not & borrowing. The 1dea o§ dor~
rowing 1s not rilled out unless there {s in the
agresaent therefor s promise or understanding
that what is bdorrowed will ®s repaid or return-
od,' Peage 177. In thess trsnssotions, it is
not by what naxe 1t is celled, dut uha{. in
faos, the traansaotion is, that the sourts aon-
sider. s s 0 ¥

The scase of Byonott v, Toabstone Consolidated
Mines Co., vt sl, 208 Yed. Rep. 201, luvolved donds is-
sued by a gorporation »y whiel it agresd to pay thelr
fags velue with interest out of eortain funds grcated
froz the net surplus esarnings of the eomjany and in the
evant of liquidation or disaslution, the ocbligetion
should attach to a 1 the funds and assets of the eoapany,
together with other :rovisions siailar to the surplius
certifioate bonds under consideretion herein, The
gourt held that the instrunents in cuestion were oot
provable againat the estsote of the backrupt ecrporsation,
for the reason that they oreated ro fixed liadllifty
againat it. '

It is, therefore, ocur opinlon that the genersl
implied authority of the Century Life Insurance Coxrany
to borrow mocney wo.ld not lega.ize its propossd expedi-
ont for raising moneyj namely, the issuance and sale of
suprylus oertificate bonds suok es the sasmple which ag-
companied your letter,

is obaarved in the deginning of this oplalon, the
apecific statutes of T ,xas relating to insurance dorpor-
ations and particularly to those ereated under Chapter
3, Title 78, Revised Civil Statutes of Texas, 1928, as
anended, 40 not expressly authorize sued {nsuranoce pom-
7aales to Yorrow money, nor do thay prohibit the exercise
of sugh power. It is significant, although not given
coatroling foroe in thie opinion, that the legislature
in enacting Chapter 7, Title 78, Revised Civil Statutes
of Texas, 1928, f-rtaining to mutual life insurances oom-
panies, 414 ajpecifically authorize advancexenta to sguoh
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insurance go:sanies by any rerscn in a manner similar
t0 the purshese of the proposed surplus certifieste
bocds to be lasued by the Century Life Insuranse Company.
This suthorization $is found in Artiecle 481§, supra,

The fao0t that the legislature deemed it necessery to ex-
pressly suthorize sush Cheapter 7 comrpanies to reselve
advanconents in this manner, definitely indicates that
it conesived suek power to de noo-existent in insurance
sorporations oreated under and By autbority of the stat-
utes theretofore snasted by it. Chapter 3, of sourse,
wag originally enaoted in 1909, thil_oonaidorntlon gor=
talnly tivo‘ sEphasis o the position we have taken in
this opinicmyi nemely, Shat, condeding the power in an
insursnoe eorporaticn in Texss $0 dorrow monsy, the fur-
ther power t0 issue surplus certifiecate donds, as eon-
tenplated by the Century Life Insurance Company, cseanot
be legally 1104,

You are, thersfors, respectfully advised that it
is the opinion of this departzeny that the Century Lifse
Iasurance Cozjany of Yort Worth, Texas, is not suthorig-
ed under the laws of Texus, to iasuo surplus certifigute
bonds with the terns and oconditiona, and in the manner
Ion::mplatod. as set out in tuls opinion and {n your

otter,

Trusting that we have adequately answered your
inguiry, ve rexzain

Yours very truly
ATTCRNEY GINZIAL OF 22X43

K80

AFPROVETJIAN 26, 1940

W . M
CTOCEUTY 0TI, s pruae

OPIN:ON
COMMITTEE

BY.
CHAIRMAN
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